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The Geneva Conventions and Contemporary Asymmetric Security Threats

Alberto Gonzales, along with other policy makers and academics, have called the Geneva
Conventions a “quaint” relic of a bygone era of interstate conventional warfare and argue that the
Conventions are therefore inapplicable and of little utility to contemporary non-state security
threats.! Some, such as Gonzales, wish to disregard the Conventions when dealing with non-state
security issues, while others seek to revise the Conventions in the hope that such edits will renew
their applicability. However, the Conventions are in fact applicable to contemporary security
threats and should be an integral part of U.S. counterterrorism and counterinsurgency operations.

Arguments against the Conventions’ applicability

Those seeking to dismiss or rewrite the Conventions make a number of false assumptions
about the nature and purpose of the Conventions that leads to poor policy recommendations.
These assumptions are:

Contemporary threats are not the type of threats to which the Conventions were
meant to apply. The Conventions were designed exclusively for interstate
conflicts fighting traditional wars. Non-state actors, such as terrorists and
insurgent groups, did not have the significant role in the types of conflicts that the
Conventions were meant to apply to as they do in present-day security issues.
These new security threats require a new paradigm in the laws of war."

There is no benefit to following the Conventions where our enemies do not do so
themselves. The primary purpose of the Conventions, the humane treatment of
prisoners of war, was to improve the treatment of our own service members
detained by an enemy power. Al Qa’ida and the Taliban do not respect the
Conventions in their actions and therefore the United States has no obligation and
no reason to follow the Conventions in its actions."
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The Conventions harm U.S. intelligence efforts. Common Acrticle 111 of the
Conventions, which the Supreme Court has ruled applies to all detainees,
hamstrings investigation and intelligence gathering, which are critical to counter-
terrorism and counterinsurgency efforts, because it does not allow for the full
range of effective techniques to be utilized. The Conventions are therefore
harmful to U.S. security interests because they deny the use effective
interrogation methods."

The Conventions do not allow for the successful prosecution of terrorists.
Common Article 111, as interpreted by the Supreme Court, hampers the
prosecution of terrorist suspects by providing them with the full protection of due
process under the Constitution in civilian criminal court. Civilian courts are ill-
equipped to handle contemporary international terrorism cases because:

- Terrorism cases involve sensitive or classified information
- A large number of lives are at stake
- Terrorist organizations are international, sophisticated, and complex”

The Conventions as a Tool of Soft Power

Each of these assumptions underlying the criticism of the Conventions and the calls for
their reform are based on misguided understanding of what applying the Conventions to non-
state security threats entails.

The Conventions can be applied to irregular warfare. The Conventions, and their
underlying principles, have been applied to insurgents before. The United States
treated rebels in the Civil War as prisoners of war" and applied the Conventions
to the Viet Cong in Vietnam." While the nature of warfare varies across history,
the basic principles behind them remain. Soft power as a strategic tool dates at
least to the seventh century Chinese philosopher Lao Tsu."" The concept of jus in
bello, a standard of limiting violence in warfare, is as old as organized violence
itself. Rules of warfare date back at least to the Book of Deuteronomy.™
Discriminate usage of violence promotes soft power goals, in any type of conflict.
Furthermore, irregular warfare and asymmetric security threats are not radically
new to the United States.

Applying the Conventions provide a strategic benefit. Soft power goals, such as
the “moral high ground” and “winning the hearts and mind,” are promoted by the
Conventions. Better treatment for our own captured service members is not the
only reason to apply the Conventions to detainees. The moral high ground is an
important part of combating asymmetric security threats. For example, the United
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States treated captives in the Revolutionary War humanely to gain the moral high
ground.” In counterinsurgency operations such Irag and Afghanistan, winning the
“hearts and minds” of the local population is critical. Insurgencies are a war for
the people and the Conventions provide the United States with a soft power tool
to help win that battle. Furthermore, doing so in face of our enemies’
indiscriminate violence improve our image relative to theirs." By de-legitimizing
our enemies we inhibit their ability to recruit and lessen the threat they pose."

- The Anbar Awakening shows how the backing of the local population
can shift to the side that harms the locals the least. Al Qa’ida’s
indiscriminate attacks lead many local Sunni militia groups to start
backing the U.S.*"

Torture is an ineffective interrogation technigue. The coercive techniques banned
by the Conventions are ineffective because they do not elicit truthful information
from detainees. States did not sign the Conventions because they were willing to
give up a useful tool for the sake of advancing humanity, but because doing so
provided a soft power benefit. Torture is designed not to get to acquire “the
truth,” but rather to get what the interrogators want to hear.*¥ Operationally,
according to memos from the military, it is ineffective as garnering reliable
information.*' As General Petraeus says:

“Certainly, extreme physical action can make someone ‘talk;” however,
what the individual says may be of questionable value’”""

Furthermore, non-coercive techniques that are allowed by the Conventions have
proven to be effective; a military agency cites over a 90% success rate for non-

coercive interrogation methods.*" For example, the leader of al Qa’ida in Iraq

was successfully found and killed with intelligence gathered from non-coercive
methods.™

Criminal prosecutions are possible under the framework of the Conventions.
While the Conventions do not allow for legal action to be taken against those who
merely fought in a war, prosecution of large numbers of insurgents hampers
efforts at building a functioning post-war political system—an important part of
an exit strategy for counterinsurgency.” Prosecutions of war crimes are quite
possible under the Convention’s legal framework. The Conventions forbid only
“The passing of sentences and the carrying out of executions without previous
judgement pronounced by a regularly constituted court affording all the judicial
guarantees which are recognized as indispensable by civilized peoples.” " This
does not represent an undue burden on those seeking to create military tribunals to
prosecute war crimes. Additionally, the United States already possesses a
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functioning legal system that meets these requirements for terrorists. There have
been many successful prosecutions of highly complex, dangerous international
terrorist and criminal organizations in U.S. federal court." Furthermore,
prosecuting terrorists in civilian courts denies them legitimacy and potency.

Policy Recommendations
In light of these facts, the United States should adopt the following policy recommendations:

1. The Conventions should not be amended. They should be applied to non-state
actors. Doing so allows the United States to seize the moral high ground and
helps the United States win the hearts and minds of the international community
in what should be seen as a “counterinsurgency” against al Qa’ida and its allied
terrorist groups. By applying the Conventions to non-state actors, the United
States legitimizes its action while de-legitimizing the actions of terrorists and
insurgents. The Conventions must be understood as an essential part of a larger
plan to achieve victory, no different from any other strategic or tactical
approaches, because they help diminish the support for terrorist and insurgent
groups.

1. Proven, non-coercive methods of interrogations that are consistent with the
requirements of the Conventions should be utilized at all times. These methods
represent the most effective strategic tool in the intelligence effort so critical to
counterterrorism and counterinsurgency. Torture and other coercive methods,
such as degrading, de-humanizing and humiliating treatment, should be strictly
banned. Interrogators who violate these guidelines should be punished for
insubordination and removed from their position as a result of hampering U.S.
intelligence efforts.

2. Soft power should be part of U.S. strategy to counter asymmetric threats. The
United States should make an explicit and focused effort to publicize our
enemies’ failure to comply with international law while promoting our own
compliance, utilizing it as a public diplomacy advantage. Insurgent attacks that
results in civilian victims should be publicized in local and international media
outlets. Members of the media, as well as organizations such as the Red Cross,
should also be given reasonable access to U.S. detention facilities so that U.S.
humane treatment of prisoners can be objectively verified and contrasted to the
actions of insurgent and terrorist groups. In this way, the United States can
increase it soft power and de-legitimize its opponents.

3. Insurgents should not be treated as criminals. Not treating insurgents as criminals
helps foster the building of a post-war political framework that includes some

© Matthew Kenneth Dinan, 2009



Dinan 6

opponents, as is the case in contemporary Irag. Doing so also exploits any
fissures within the insurgency, preventing more moderate elements from being
thrown out with the bath water. When insurgents or other combatants, including
our own troops, commit violations of the laws of war, they should be prosecuted
under military tribunals that are consistent with the requirements of the
Conventions and has been successfully done in the past.

4, Terrorists should be prosecuted in civilian court. The Department of Justice
should utilize institutional memory gained from the successful investigations and
prosecutions of past cases involving terrorist and transnational criminal
organizations. Interacting with the intelligence community, long-term
investigatory strategies can penetrate the upper ranks of groups such as al-Qa’ida,
leading to successful dismantlement of the organization and prosecutions of the
individuals involved.

Emerging Threats Addendum: Analysis and Policy Recommendations

Beyond terrorists and insurgents, new asymmetric threats are emerging. The international legal
framework of the Conventions is applicable to these developing threats as well.

Mexican Drug Cartels

While the violence in Mexico is significant, the cartels are still criminal
organizations that represent a threat to civil society. They are yet to pose an
existential threat to the integrity of the Mexican state---claiming so is
sensationalism.”" As such, they should be combated by law enforcement to the
greatest extent possible. Acts of abuse which violate the Conventions by the Mexican
police damages the soft power of the Mexican government when battling cartels. The
legal rules under the framework of the Convention promote the legitimacy of the
Mexican state and helps in the creation of a professional and effective law
enforcement.

Therefore the United States should encourage reform of the police forces and
greater utilization of the more professional Federal Investigations Agency (AFI).
Creating a paramilitary force out of highly screened, urban combat trained military
members, perhaps replacing the current Gendarmerie, the Federal Preventive Police,
could bridge the gap between using military force, necessary in the short-term, and
law enforcement, necessary in the long-term for the legitimacy of the Mexican state.
The United States should utilize U.S. law enforcement to investigate, arrest, and
convict member of Mexican Cartels, as well providing training the Mexican AFI,
army, and police. While the current events to investment in military equipment™" are
a step in the right direction, the building of capable, dependable, and professional law
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enforcement in Mexico should be the cornerstone of U.S. policy in Mexico's drug
war.

Somali Pirates

The issue of piracy in the greater Gulf Aden region had become a significant threat to
international shipping, as well as U.S. economic and security interests. As well as being a
violation of the criminal code," piracy is a long standing crime under the laws of war
and has been acknowledge as such by the Supreme Court.”"' The Conventions would not
hamper any prosecution of pirates.

Therefore, the Untied States can utilize either a military tribunal system, so long as it
meets Common Article 111 requirements, or the federal court system in prosecuting
captured pirates. While any long term strategy to combat piracy would have to initial
elimination of ports available to such pirates, the current anti-piracy efforts can proceed
with the use of military force by the U.S. Navy and the use of civilian courts in
prosecution, due piracy unique status as falling under both the paradigm of criminality
and a violation of jus in bello principles by the current international legal framework.

Conclusion

The Conventions should play a major role in the wars of the twenty-first century and
should be recognized for the strategic advantage they afford the United States when waging
asymmetric wars. Policy makers should adhere to them when formulating counterinsurgency,
counterterrorism, and intelligence strategies.
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