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Current First
Amendment Issues

Day 3
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The First Amendment in the
News (this is a new slide)
– Does the First Amendment guarantee the
right to protest?
– Who gets to decide?

– Does the First Amendment mean that
Twitter cannot fact-check the President?
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Name of Case:

McKesson v. Doe
Issue:
Can the organizer of a lawful protest be held
personally liable for the misconduct of one of the
protesters.

What Happened?
1. Alton Sterling, an African-American man, was
shot and killed by police
2. People demonstrated against police conduct
3. Unidentified person threw a rock, injured an
unnamed Baton Rouge police officer
4. The officer sued McKesson, BLM organizer
5. The Fifth Circuit ruled in 2019 that the lawsuit
could proceed against McKesson

People involved:
DeRay McKesson (BLM organizer)
“John Doe” (police officer)
Where: Baton Rouge, LA
When: 2016
Court Finding:
Has not been decided – was supposed to
be argued in May, has been postponed
until later this year
Significance: Would have implications for
the current protests – should the organizers be
responsible for the “reasonably foreseeable
consequences” of his actions?
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Free Expression on Social
Media

Hate Speech is protected
unless it cites imminent
violence

False statements of
fact are protected
unless they are
libelous

Harassment – true
threats are not
protected; but
some anti-bullying
laws have been
struck down.
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Changing Environment for the
First Amendment
– The First Amendment presupposes an informationpoor world in which producers of information need
to be protected
– The issue now is not that government will suppress one
or more of just a few sources of information
– Rather, that listeners are overwhelmed with information
and don’t know how to process it
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Changing Environment for the
First Amendment
–Low cost (literally) of speaking
make it easy to weaponize speech
–How does the government regulate
the use of unbridled speech to
actually suppress information?
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Changing Environment for the
First Amendment
–The essential argument is that the
core assumptions that underlay
First Amendment jurisprudence
are no longer applicable
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Changing Environment for the
First Amendment
These assumptions are all obsolete:
1. Information scarcity
2. Listeners have time to sort and think
about information
3. Government is the main threat to the
flow of ideas
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Changing Environment for the
First Amendment
– Whereas it was once hard to speak, it is now hard to be
heard
– We all live within “filter bubbles.”
– Gone are the days when we all watched Walter Cronkite
– Governments may not need to censor in order to control
political speech – they can simply weaponize speech
through cheerleading and distraction. The first
Amendment has nothing to do with this.
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If the government (or its allies) can’t
directly censor, what can they do?
1. Online harassment and attack
– Troll armies and bots
2. Distorting and flooding – sometimes called
“astroturfing” (in contrast to “grassroots”)
– Includes the intentional dissemination of misinformation and
discrediting of traditional news sources

The First Amendment gives little guidance about these
issues
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What Might be Done
– Changing model of the first amendment –
from a protection against the actions of
government to a protection from the
actions of non-governmental actors
– Idea of “accomplice liability” upon urging
from government actors
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Name of Case:

Brandenburg v. Ohio
Issue:
Did Ohio's criminal syndicalism law, prohibiting
public speech that advocates various illegal activities,
violate Brandenburg's right to free speech?

What Happened?
1. Brandenburg made a fiery speech at a Klan rally
and was later convicted under an Ohio criminal
syndicalism law
2. The law made it illegal to advocate "crime,
sabotage, violence, or unlawful methods of
terrorism as a means of accomplishing industrial
or political reform"

People involved:
Clarence Brandenburg (KKK leader)
State of Ohio
Where: Cincinnati, Ohio
When: 1969
Court Finding:
The Ohio law violated Brandenburg’s
First Amendment rights
Significance:
2-pronged test for restricting speech
1. Encourages imminent violence
2. Likely to result in violence
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Current First Amendment
Issues
– Campaign Finance
– Hate Speech (vs. Hate Crimes)
– Religion, including “Conscience Rights”
– Media
– Traditional vs. Social media – Facebook, Twitter,
YouTube, Instagram, etc.

– Lying
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Campaign finance
– “We are no longer conducting elections but holding
auctions.”
– Candidates who spend the most money win almost
every time
– The wealthy buy politicians:
– 40% of the wealthy support raising the minimum wage;
– 78% of the general population does.
– We have not raised the minimum wage
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Campaign Finance Cases

–Buckley v. Valeo – 1976
–McConnell v. FEC – 2003
–Citizens United v. FEC – 2010
–McCutcheon v. FEC – 2014
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141

Name of Case:

Buckley v. Valeo
Issue: Do the limits placed on
campaign contributions violate freedom
of expression?
What Happened?

People involved:
Sen. James Buckley (NY) and others
Francis Valeo, Secy of the Senate
Where: Washington,DC
When: 1976
Court Finding:

1. After Watergate, Congress attempted to
1. Campaign contributions can be limited
restrict financial contributions to candidates. 2. Campaign spending cannot be limited
2. The law set limits on the amount of money
an individual could contribute to a single
Significance:
campaign and it required reporting of
Began to weaken post-Watergate
contributions above a certain threshold
campaign finance reform regulations
amount.
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Name of Case:

People involved:

McConnell v. FCC

Sen. Mitch McConnell and others
Federal Election Commission

Issue:
Do elements of BRCA violate First
Amendment speech protection?
What Happened?

Where: Washington, DC
When: 2002
Court Finding: The court upheld some

of the provision of BRCA but invalidated
1. Bipartisan Campaign Reform Act
(BRCA) (McCain-Feingold) becomes law others.
2002
Significance:
2. McConnell and others challenge its
constitutionality
The ruling was confusing, and it was
3. Expedited hearing in Federal Court and
overruled by Citizens United (2010)
143
appeal to Supreme Court
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Name of Case:

People involved:

Citizens United v. FEC

Citizens United (conservative non-profit)
Federal Election Commission

Issue: Do limits on corporate
contributions to political candidates
violate First Amendment speech
protection?
What Happened?
1. Citizens United produced an anti-Hillary Clinton
documentary that they wanted to have broadcast during the
2008 presidential primary season.
2. Citizens United contracted to pay $1.2 million to a cabletelevision-operator to air the program
3. The 2002 McCain-Feingold campaign-finance law bars
certain corporate-funded television broadcasts in the 60
days before a general election (or the 30 days before a
primary).
4. Citizens United argued against the corporate-spending ban.

Where: Washington, DC
When: 2010
Court Finding: The Court struck down
federal limits on what corporations may
fund during elections, labelling such
limitations a prior restraint
Significance:
Court reversed the trend of the last century, which
brought greater limits to corporate political speech and
activity/overturned 2002 case McConnell v. FEC
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McCutcheon v. FEC

Name of Case:

People involved:
Shaun McCutcheon
FEC

Issue: Is the two-year aggregate campaign

Where: Birmingham, Alabama

contribution limit constitutional under the
First Amendment?
What Happened?
1. McCutcheon was a GOP donor
2. As of September 2012, he had given $33,088 to 16
federal candidates and over $25,000 in non-candidate
contributions during the 2011-12 cycle. He planned to
give to an additional 12 federal candidates, for a total
exceeding the aggregate limit on federal candidates.
3. McCutcheon filed suit against the FEC, where he was
joined in his lawsuit by the RNC

When: 2014
Court Finding: The decision held that Section
441 of the FECA, which imposed a limit on
contributions an individual can make over a two-year
period to national party and federal candidate
committees, is unconstitutional.
Significance: "The government may no more restrict
how many candidates or causes a donor may support than it
may tell a newspaper how many candidates it may endorse.“
Left in place limitations on how much a person can give to any
one campaign - $2700.
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FEC, You Have a Problem
1.
2.

3.

Established in1974
6 members
a.

no more than 3 can be from one party

b.

4 votes needed to make a decision (so, frequent gridlock)

Until May 19, 2020, there were 3 vacancies – so no decisions could
be made for more than two years
a.

4.

President Trump filled one slot; other nominees have been announced

In general, doesn’t have a lot of teeth
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How Big a
Problem
is Hate
Speech in
the
United
States?
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• France and Germany – Can’t make proNazi speeches or deny the Holocaust
• In many European countries, politicians
are prosecuted for using racist rhetoric
• It is a crime in France to hold the French
flag or the French national anthem in
disrespect
• European Union Human Rights
Commission supports similar restrictions
on expression
• In France it is against the law to attack
individuals on the basis of their race,
ethnicity, or other factors
150
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We Do Prosecute Hate Crimes

151
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We Do Prosecute Hate Crimes
– Hate crimes as a term is less than 40
years old.
– 2 components of hate crime
– Actual crime
– Motivation (race/gender/other status). No
motive of personal hatred is involved
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Matthew Shepard
Murdered in 1998

153

153

James Byrd Jr.
was dragged to
death on this
road by 3
white men in
1998
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Name of Case:

Wisconsin v. Mitchell
Issue:
Did the increase in Mitchell's sentence based
on his bigoted motives violate his First
Amendment rights?
What Happened?

People involved
Todd Mitchell
State of Wisconsin
Where: Kenosha, Wisconsin
When: 1992
Court Finding:

1. Todd Mitchell, a young black man, attacked a
Ruled in favor of the state of Wisconsin,
young white boy. He was convicted of aggravated
saying its law paralleled other antibattery.
discrimination laws.
2. According to Wisconsin statute, Mitchell's
Significance: Rationale for hate crime laws -sentence was increased, because the court found
Wisconsin said it was not punishing the defendant
that he had selected his victim based on race. .

for his bigoted beliefs or statements, but rather the
predicted ramifications of his crime.
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Hate crimes
– Hate crime laws are distinct from laws against hate speech: hate
crime laws enhance the penalties associated with conduct which
is already criminal under other laws, while hate speech laws
criminalize a category of speech. Hate speech laws exist in many
countries. In the United States, hate crime laws have been
upheld by both the Supreme Court[7] and lower courts, especially
in the case of 'fighting' words and other violent speech, but they
are thought by some people to be in conflict with the First
Amendment right to freedom of speech, but hate crimes are only
regulated through threats of injury or death.[8]
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Evolution of Religion Cases

–Most cases deal with
abortion or homosexuality
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Name of Case:

People involved:

Hurley v. Irish American Gay,
Petitioners: the Council, the petitioner John J.
Lesbian, and Bisexual Association of "Wacko" Hurley, and the city of Boston
Respondent: GLIB of Boston
Boston, Inc.
Issue: Did a Massachusetts State Court's mandate to
Boston's Veterans' Council, violate the Council's free
speech rights as protected by the First and Fourteenth
Amendments?

What Happened?
1. The South Boston Allied War Veterans Council was
authorized to organize a St. Patrick's Day Parade.
2. The Council refused a place in the event for the Irish
American Gay, Lesbian, and Bisexual Group of Boston
3. The Massachusetts State Court ordered the Veterans' Council
to include GLIB under a state law
4. The Veterans' Council claimed that forced inclusion of GLIB
members in their privately-organized parade violated their
free speech and association rights

Where: Boston
When: 1995
Court Finding:
Requiring a group to include participants whose views
they do not agree with violates the First Amendment by
making private speech subordinate to the public
accommodation requirement

Significance:
A speaker has the autonomy to choose the
content of his own message and, conversely, to
decide what not to say.
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Name of Case:

People involved:

Boy Scouts of America v. Dale

James Dale – student, gay, Eagle scout,
troop leader
Boy Scouts of America

Issue: Does the application of

Where: Rutgers, N.J.

New Jersey's public
accommodations law violate the Boy Scouts' First
Amendment right of expressive association to bar
homosexuals from serving as troop leaders?

When: 2000

What Happened?

Court Finding:

1. The Boy Scouts of America revoked assistant scoutmaster
James Dale's adult membership when the organization
discovered that Dale was a homosexual and a gay rights
activist.
2. Dale filed suit against the Boy Scouts, alleging that the Boy
Scouts had violated the New Jersey statute prohibiting
discrimination on the basis of sexual orientation
3. The Boy Scouts, a private, not-for-profit organization,
asserted that homosexual conduct was inconsistent with the
values it was attempting to instill in young people.

Applying New Jersey's public accommodations law to
require the Boy Scouts to admit Dale violates the Boy
Scouts' First Amendment right of expressive
association."

Significance:
Laws that prohibit discrimination against certain protected
groups in public accommodations do not prevent private
organizations from expelling members based on a
protected status such as sexual orientation.
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Name of Case:

People involved:

Snyder v. Phelps

Fred Phelps (founder of Westboro Baptist
Church)
Albert Snyder (father of serviceman)

Issue: Does the First Amendment protect

Where: Westminster, MD

protesters at a funeral from liability for
intentionally inflicting emotional distress on the
family of the deceased?

When: 2011

What Happened?
Court Finding:
1. After U.S. Marine Matthew A. Snyder was killed during Plaintiffs cannot recover for emotional distress based
service in Iraq, he was buried near his home in MD
on picketing at military funerals. This type of speech
2. The Westboro Baptist Church protested at the funeral is protected
to denounce social tolerance of homosexuality in the
U.S. and in the Army in particular
Significance:
3. The founder of the Westboro Baptist Church, Fred
A jury finding of outrageousness cannot
Phelps, was sued by Snyder's father, Albert, together
with two of his daughters who were also involved in
outweigh First Amendment protections
the Church.
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Name of Case:

Windsor v. US
Issue: Does the Defense of Marriage Act deprive
same-sex couples who are legally married under state laws
of their Fifth Amendment rights to equal protection under
federal law (and how is this also a First Amendment issue?)

People involved:
Edith Windsor and Thea Spyder

Where: New York State
When: 2013

What Happened?

Court Finding:

1. Congress passes DOMA in 1996
2. Edith Windsor and Thea Spyer, a same-sex couple
residing in New York, had their marriage recognized
by the state of New York in 2008
3. Spyer died in 2009, leaving her entire estate to
Windsor.
4. Windsor sought to claim the federal estate tax
exemption for surviving spouses but was barred from
doing so by DOMA.

The Court held that the Constitution prevented the
federal government from treating state-sanctioned
heterosexual marriages differently from state-sanctioned
same-sex marriages

Significance:
Feds began to extend federal rights, privileges and
benefits -- Medicaid, filing taxes, health insurance
coverage, etc. to married same-sex couples 161
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Name of Case:

Agency for International Development
v. Alliance for Open Society
Issue: Does a requirement that nongovernmental organizations institute an explicit
anti-prostitution policy in order to receive
federal funding violate the First Amendment?
What Happened?
1. In 2003, the United States a law providing federal government
funds to private groups to help fight AIDS and other diseases
all over the world, through the USAID.
2. The law imposed a requirement that agencies receiving aid
have "a policy explicitly opposing prostitution and sex
trafficking".
3. AID agencies preferred to remain neutral on prostitution so
as not to alienate the sex workers they work with to reduce
HIV rates.

People involved:
USAID
Alliance for Open Society
Where: Washington DC
When: 2013
Court Finding:
The Court found in favor of the agencies
that challenged the requirement
Significance:
Government cannot force a private
organization to publicly profess an
opinion against its own beliefs.
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Name of Case:

Obergefell v. Hodges
Issue:
(1) Does the Fourteenth Amendment require a state to license a
marriage between two people of the same sex?
(2) Does the Fourteenth Amendment require a state to recognize
a marriage between two people of the same sex that was legally
licensed and performed in another state?
What Happened?
1. In Ohio, John Arthur was suffering from the latter stages of
amyotrophic lateral sclerosis and asked the Ohio Registrar to
identify his partner, James Obergefell, as his surviving spouse
so that Obergefell could receive the benefits due to a spouse.
2. Arthur and Obergefell had married in Maryland two years
earlier. The Registrar planned to certify Obergefell as
Arthur's spouse on the death certificate, believing that
discrimination against same-sex couples was unconstitutional.
3. The state of Ohio prohibited same-sex marriage, however,
and its Attorney General's Office acted to defend that ban.

People involved:
James Obergefell and other plaintiffs
Richard Hodges, Ohio Dept of Health
Where: Ohio
When: 2015
Court Finding: Under the Fourteenth Amendment
of the U.S. Constitution, all states must license a marriage
between two people of the same sex and recognize such a
marriage if it was lawfully licensed and performed in
another state.
Significance:
Established the legitimacy of same-sex marriage
throughout the United States
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Evolution of Religion Clauses
–Emergence of “Conscience Rights”
– the right to exempt yourself from
certain requirements of your job
because it violates your religious
beliefs.
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Conscience Clause
Exemptions
– The “Right of Conscience Rule” was a set of protections for
healthcare workers enacted by President George W. Bush on
December 18, 2008, allowing healthcare workers to refuse
care based on their personal beliefs.
– Specifically, the rule denied federal funding to institutions
that did not allow workers to refuse care that went against
their beliefs. In February 2011, President Barack Obama
rescinded the Right of Conscience Rule.
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Name of Case:

Burwell v. Hobby Lobby, Inc.
Issue: Does the Religious Freedom
Restoration Act of 1993 allow a for-profit
company to deny its employees health coverage
of contraception

What Happened?
1. The 1993 Religious Freedom Restoration Act
broadened people’s ability to exercise religious
freedom even if it violated law
2. Under the ACA, employment-based group health
care plans must provide certain types of preventative
care, including IUDs and the “morning after pill.”
3. The Green family, founders of Hobby Lobby,
believes that the use of contraception is immoral and
asked to be exempt from this requirement.

People involved:
David Green, founder of Hobby Lobby
United States HHS Secretary Sylvia Burwell

Where: Oklahoma
When: 2014
Court Finding:
In favor of Hobby Lobby

Significance:
Extended religious protection rights beyond
individuals to for-profit corporation, saying that
corporations were persons for these purposes.
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Name of Case:

Masterpiece Cake Shop, Ltd. v.
Colorado Civil Rights Division

People involved:
Charlie Craig/David Mullins
Jack Phillips, owner of Masterpiece Cake
Shop

Issue: Can a cake maker be required to design and
make a cake that violates his religious beliefs about samesex marriage (in violation of the Free Speech and Free
Exercise Clauses of the First Amendment)?

Where: Lakewood, Colorado

What Happened?

Court Finding:

1. In July 2012, Charlie Craig and David Mullins went
to Masterpiece Cakeshop in Lakewood, CO, and
asked its owner, Jack C. Phillips, to design and create
a cake for their wedding.
2. Phillips declined to do so on the grounds that he
does not create wedding cakes for same-sex weddings
because of his religious beliefs.

In favor of Masterpiece Cake Shop and
against the Colorado Civil Rights Division

When: 2018

Significance:
Owners of public accommodations can refuse
services based on the First Amendment claims
of free speech and free exercise of religion
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168

168

First Amendment implications
of the digital world
–The “unmediated media”
–Need for “information literacy”
–“fake news” “alternative facts”
169
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“Liking” and the First Amendment
– An employee was terminated because
he FB “liked” his boss’s opponent in
an upcoming election
– Court held that “liking” was pure
speech as well as symbolic expression,
thus protected
170
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172

172
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The Press Clause and Digital
Technology
– How do you reconcile claims of citizen
publishers – bloggers, social media users, etc –
to protections historically extended to traditional
journalists?
– Supremes have not heard cases on this issue
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Other First Amendment
Cases Dealing With
Religion

183

183

Name of Case:

Town of Greece v. Galloway

People involved:
Susan Galloway
Town of Greece, NY

Issue: Is it constitutional for a town
council to hold a sectarian prayer at the
start of a meeting?

Where: Greece, NY

What Happened?

Court Finding:

1. Since 1999, Greece, New York has opened monthly town
board meetings with a roll call, recitation of the Pledge of
Allegiance, and a prayer by a local clergy member. While
the prayer program is open to all creeds, nearly all local
congregations are Christian.
2. Citizens alleged violation of the First Amendment’s
Establishment Clause by preferring Christians over other
prayer givers and by sponsoring sectarian prayers and
sought to limit the town to “inclusive and ecumenical”
prayers that referred only to a “generic God.”

It is constitutional for a town council to hold
a sectarian prayer at the start of a meeting.

When: 2014

Significance:
Legislative prayer has a long history in both the states and
federal government and has been understood as compatible
with the Establishment Clause. There is no “coercion”
involved by exposing constituents to this type of prayer.
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Name of Case:

McCreary County, KY v.
ACLU of KY
Issue: Do Ten Commandments displays
in public schools and in courthouses
violate the First Amendment's
establishment clause?
What Happened?
1.

2.

3.

4.

Two Kentucky counties displayed copies of the Ten Commandments
in their courthouses, juxtaposed only with a citation to the Book of
Exodus. This was challenged in the courts and the counties lost.
The counties changed them to include a statement that the Kentucky
laws were based in part on the Ten Commandments. This was also
challenged, and the counties lost again
The counties responded with yet another display that presented the
Ten Commandments among other documents that were all labeled as
the foundations of American law and government.
The lower court simply extended the injunction to include this display.

People involved:
ACLU
Two Kentucky counties
Where: McCreary and Pulaski Counties,KY
When: 2005

Court Finding:
These displays all would have the effect of
leading observers to believe that the government
endorsed these religious beliefs.

Significance:
The discussions surrounding the evolution of
these decisions made it clear that the intent was
to support religion
185
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Name of Case:

EEOC v. Abercrombie &
Fitch stores
Issue: Can an employer be held liable under
Title VII of the Civil Rights Act of 1964 for
refusing to hire an applicant based on a
religious observance or practice?
What Happened?
1. In 2008, 17-year-old Samantha Elauf applied for a job at an
Abercrombie & Fitch store in Tulsa, OK. She wore her
headscarf to her interview, but she was not asked about it.
2. The woman interviewing her, Heather Cooke, was impressed
with Elauf, but was concerned about her head scarf.
3. Cooke had told the manager of the store that she thought
Elauf was wearing the scarf for religious reasons, but the
manager responded that employees were not allowed to wear
hats at work, and so declined to hire her.

People involved:
Samantha Elauf (EEOC)
Abercrombie and Fitch stores
Where: Tulsa Oklahoma
When: 2015
Court Finding: If the employer’s decision not to hire an
applicant was based on a desire to avoid having to accommodate
a religious practice, then the employer has violated Title VII. The
Court also held that Title VII does not demand mere neutrality;
instead it creates an affirmative duty to accommodate religious
practices.

Significance:
The impact of a policy may be considered along
with the intent of the policy makers.
186
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Name of Case:

Holt v. Hobbs
(filed pro se and in forma pauperis
Issue:

Does the Arkansas Department of Corrections
grooming policy violate the Religious Land Use and
Institutionalized Persons Act by preventing Holt from
growing a beard in accordance with his religious beliefs
What Happened?

People involved:
Gregory Holt (Abdul Maalik Muhammad
Ray Hobbs, Arkansas Dept of Corrections

Where: Arkansas
When: 2015
Court Finding:

1. Gregory Holt (Abdul Maalik Muhammad) was a Muslim
The Court held that the Arkansas Department of
inmate of the Arkansas Department of Corrections
Corrections policy on beards violates the Religious Land
2. He sought an injunction from the enforcement of the
Use and Institutionalized Persons Act of 2000 (RLUIPA).
Arkansas Department of Corrections' grooming policy, which
allowed trimmed mustaches and quarter-inch beards only for
Significance:
diagnosed dermatological problems
Policymakers may not burden a person’s exercise of
3. Holt argued that growing a beard was a necessary part of the
practice of his religion
religion unless they can show a compelling governmental
interest and that the policy was the least-restrictive
4. Holt was willing to limit his beard to a length of one-half inch
as a form of compromise with the policy
means of achieving that goal.
187
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Van Orden v. Perry

Name of Case:

People involved:
Thomas van Orden
State of Texas

Issue: Does a Ten Commandments

Where: Austin, Texas

monument on the grounds of a state capitol
building violate the First Amendment's
establishment clause?

What Happened?
1. The state of Texas placed 17 monuments and 21
historical markers on the grounds of its state
capitol building to commemorate certain aspects
of Texan identity – including a plaque
containing the 10 Commandments
2. Thomas Van Orden brought a claim against the
state on the grounds that the monument violated
the Establishment Clause.

When: 2005
Court Finding:
The plaque can remain. The display was presented in
the context of the state's political and legal history. In
this setting, Moses is more of a law-giver than a
religious figure.

Significance:
The 3 prongs of the Lemon Test
are not met in this situation.
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Name of Case:

Walker v. Texas Division,
Sons of Confederate Veterans
Issue:

Do the messages and symbols on state-issued
specialty license plates qualify as government speech and
has Texas engaged in viewpoint discrimination by
rejecting the license-plate design proposed by the Sons of
Confederate Veterans?

People involved:
John Walker (DMV)
Sons of Confederate Veterans
Where: Texas
When: 2015

What Happened?

Court Finding:

1. The Texas Division of the Sons of
Confederal Veterans asked the state to issue a
specialty license plate with an image of
the Confederate Battle Flag.
2. The request was denied and the group sued,
claiming that denying a specialty plate was a
First Amendment violation

Texas’s specialty license plate designs constitute
government speech, and thus Texas was entitled to
refuse to issue plates featuring SCV’s proposed design.

Significance:
Emphasized the idea that government speech
can be regulated in situations where private
speech may not be regulated
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