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Follow up 
on the 

“No Plan” 
Estate Plan

The tragedy of failing to
properly plan is not visited upon
the dead. It is the living that suffer
its unexpected and unforgiving
consequences.

John J. Scroggin, “Estate Planning – It’s 
All About your Legacy,” THE WALL
STREET JOURNAL, 
http://online.wsj.com/ad/article/financ
ialstrategies-estate

http://online.wsj.com/ad/article/financialstrategies-estate


Follow up on the “No Plan” Estate Plan

• INCAPCITY

• Guardianship

• Conservatorship

• DEATH

• Intestate 
Administration of  
Estate to Heirs-at-Law

• Probate



No Plan for Incapacity = Guardianship & Conservatorship 
(Va. Code § 64.2-2000 et seq.)

• In the absence of  relevant estate planning documents, 
family must seek court order to manage assets & 
personal decisions on behalf  of  incapacitated person

• Conservatorships: How are assets managed during 
incapacity, without a Power of  Attorney or Trust?

• Guardianships: How are personal decisions made 
during incapacity, without an Advance Directive?



Incapacity 
Proceedings

• Why would a Guardianship and/or 
Conservatorship be Needed?

• An individual becomes 
incapacitated, but prior to 
incapacity did NOT execute 
estate planning documents and 
now lacks the capacity to execute 
them.

• An individual had estate planning 
documents, but they expired or 
do not allow for actions that are 
needed 

• Special needs child turning 18



Conservatorship

• If  an individual doesn’t have a POA, no one has 
legal authority over their individually-owned 
assets (IRAs / 401(k), life insurance) or 
transactions requiring that individual to 
communicate and/or sign documents (pensions, 
insurance, taxes)

• The only avenue to obtain legal authority to 
manage another adult’s assets is to Petition a 
court for Conservatorship.



Conservatorship

• Petitioner: Person asking for a Conservator to be 
appointed

• Respondent: the allegedly incapacitated person

• Conservator: A person appointed by a Court to 
administer the property of  an adult

• Property = real estate, personal effects, investments
• Income may or may not also be managed by 

Conservator
• ex. Social Security “Representative Payee” system



What 
Defines 

Someone as 
Incapacitated

?

An adult who has been found by a Court 
to be incapable of  receiving and 
evaluating information effectively or 
responding to people, events or 
environments to such an extent that the 
individual lacks the capacity to: 

• Meet the essential requirements for their health, 
care, safety or therapeutic needs without the 
assistance or protection of  a Guardian, or

• Manage property or financial affairs for their 
support or the support of  their legal dependents 
without the assistance or protection of  a 
Conservator.

Note that 
poor judgment alone 

is not enough!

Proof  requires 
clear & convincing 

evidence



Guardianship

• Guardian: A person appointed by a 
Court to make personal decisions for 
another adult.

• Personal decisions = medical, 
residential, educational, employment



Process

Petition is filed, requesting the 
appointment of  a Guardian 
and/or Conservator

Appointment of  
Guardian ad litem

Service of  process for 
Respondent and notice to all 
individuals named in the Petition

Court Hearing
Conducted within 120 days of 
filing of petition unless 
postponed for good cause

Qualification 
Appointment



What are the Ongoing Responsibilities of  a 
Guardian and/or Conservator?

GUARDIANS
• Annual report to local Department of  Social Services

CONSERVATORS
• Inventory
• Accountings
• Monitored by Commissioner of  Accounts



Summary of  Incapacity Court Proceedings

• Alternative to Incapacity Court Proceedings: Executing your 
Own Estate Planning Documents 
• You choose who makes decisions (instead of  a court) 
• You control scope of  decision making
• You can maintain privacy of  decisions 
• Easier, less costly process for family

• ANYONE can file a Petition
• Time consuming & costly
• Family in limbo during the process



BLENDED FAMILIES



Yours, Mine & Ours:
Planning for Blended Families

• Primary Concern is Protection for Children of  Prior 
Marriage (or, if  no children, providing for each spouse’s 
beneficiaries)

• Problem with Will-Based Plans:
• A “Winner Take All” Approach 

• “Reciprocal” or “I Love You” Wills may work with first marriage 
and only shared children.  Estate passes to surviving spouse, who 
then leaves it to their shared children.



NO 
PROBATE

PROBATE

.

TOM DIES

ANN INHERITS TOM’S 
SHARE

ANN DIES

ANN’S HEIRS INHERIT

JOINT OWNERS
ILLUSTRATION 1

Presenter
Presentation Notes
Tom and Ann, like most married couples, own their home in both their names.Tom dies suddenly in an accident. Immediately upon his death, Ann automatically becomes the sole owner of their home. There is no probate. But what happens when Ann dies? Is there a probate? Yes. That’s the only way to get her name off the title and put someone else’s name on. So, you see, joint ownership doesn’t avoid probate—it just postpones it.Owning assets jointly can cause other problems, too.



ANN 
MARRIES 

DAN

ANN 
DIES

DAN INHERITS 
ANN’S SHARE

DAN 
DIES

Result – DAN’S HEIRS Inherit

The UNINTENDED 
Consequence:

ANN & TOM’S CHILDREN 
ARE DISINHERITED

(

JOINT OWNERS 
ILLUSTRATION 2

Presenter
Presentation Notes
What if Ann remarries and puts the house in joint ownership with her new husband, Dan?If Ann dies first, Dan owns the house. Is Dan under any legal obligation to give anything to Tom’s and Ann’s kids? No. The house belongs to Dan and he can do anything he wants with it.Even if Ann had written in her will that she wanted her share of the house to go to her children, it wouldn’t have made any difference. Remember, wills don’t control assets that transfer automatically to a surviving joint owner.In this example, using joint ownership caused Tom and Ann to disinherit their children!SPEAKER NOTE: This works great with audience participation. Choose people from the audience to portray Tom, Ann and Dan and have them “roll play” these events.



How Does an RLT Protect the Beneficiaries of  a 
Blended Family?

Tom’s RLT-
ultimate 

beneficiaries are 
his children with 

Ann

Family Trust 
(Irrevocable, provides for 
Ann’s needs during her 

life)

Tom and Ann’s 
Children Inherit the 

remainder of  the Family 
Trust

Ann’s RLT

Ann Marries Dan after Tom’s Death, and 
changes her trust to include Dan’s 

Children as beneficiaries

At Ann’s Death, Ann’s beneficiaries are her 
children with Tom, and Dan’s Children

End result – Tom and Ann’s Children are still 
provided for through Tom’s Trust, because of  the 
irrevocable Family Trust.

Tom Dies First.



Death and 
(federal estate) taxes



Federal Estate Tax Law Changes and 
Impact on Estate Planning Documents

• Married Couples

• FEDERAL law

• No Virginia estate tax, but be aware of  out of  
state real estate which may be subject to state 
estate taxes



Brief  Overview of  FEDERAL Estate Tax

Year Maximum 
Estate Tax Rate

1987-97 55%
1998 55%
1999 55%

2000-01 55%
2002 50%
2003 49%
2004 48%
2005 47%
2006 46%

2007-08 45%
2009 45%
2010 No tax
2011 35%
2012 35%
2013 40%
2014 40%
2015 40%
2016 40%



What Has Changed?

• 2017: Tax Cuts & Jobs Act INCREASED estate tax 
exemption to $11.2m per person, beginning in 2018

• 2019: $11.7m per person

• OLD Estate Planning Model: Design estate plan to ensure 
both spouse’s exemptions are used, as this was critically 
important with lower exemptions

• NEW Estate Planning Model: Design estate plan to be 
flexible to account for changing tax laws – administer 
estate in the simplest way possible



Changing Exemptions = Need for 
Flexibility in Estate Planning
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Federal Estate Tax Law Changes 
& Impact on Existing Estate 

Planning Documents

• Existing Documents MUST BE REVIEWED – they may 
include provisions designed to avoid federal estate taxes, 
which will result in unnecessarily complicated & costly
administration if  not changed



Disclaimer: This presentation does not create an attorney-
client relationship, nor is it intended to be construed as personal 
advice applicable to your situation.  Personalized advice is given 
only within the context of  an official attorney-client engagement.

Please consult an estate planning attorney prior to acting on any 
information that may have been provided in this educational 
seminar.
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