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Chapter 7

In recent years, American tort law has been the beneficiary of a growing effort by sophisticated
legal theorists to advance a theory that both descriptively and normatively accounts for its
doctrines on non-utilitarian grounds. Yet despite the formidable challenges that this literature has
posed for the economic analyses that have dominated tort law theorizing in recent decades,
central tort doctrines persist in defying efforts to describe and defend them as vehicles for
redressing rights violations. In saying this, I do not mean to refer to such obvious things as the
fact that the Hand Formula® appears to allow rights violations in the name of utility or wealth
maximization (although corrective justice theorists must admit that the fact that the Hand
Formula dominates contemporary characterizations of negligence is a painful theoretical thorn in
their sides®). Rather, | have in mind the more subtle but more significant fact that myriad tort
doctrines reflect the fundamental thesis that persons have obligations to (re-)structure their
conduct so as to mitigate the harms caused by others’ foreseeable wrongdoing—obligations

which, when violated, properly serve as a basis for declaring such persons negligent.

In a surprising number of cases, involving a surprising number of familiar tort doctrines, persons
are required to compensate innocent victims of third-party wrongdoing or to shoulder losses they
themselves have sustained at the hands of wrongdoers, or even to compensate wrongdoers
themselves for harms sustained while doing wrong. Thus car owners who leave their keys in
their vehicles are held liable for harms caused to innocent pedestrians by car thieves making

high-speed getaways.* Doctors who return children to abusing parents are held liable for the



further harms intentionally perpetrated by the parents.® Victims of accidents are forced to bear
some or all of their own losses when their negligence consists solely of a failure to “drive
defensively”—that is, with an eye to others’ likely negligence. Property owners are held liable to
trespassers who are injured by conditions that could foreseeably harm only wrongdoers. Product
manufacturers are held liable for harms caused by their consumers’ negligent and even
intentional misuses of their products. And victims are held liable for the harms done to their

assailants in self-defense when those harms could have been avoided by their own retreat.

The thesis that persons should act so as to avert foreseeable wrongdoing by others should not be
puzzling to utilitarians, who believe that the morality of acts and omissions is determined by the
net balance of utility that they produce. If one can anticipate and prevent the consequences of
another’s wrongdoing at less cost than the wrongdoing, then, on a utilitarian theory, one clearly
does wrong if one fails to take preventative measures. But rights theorists—at least those who
cash out the value of rights in terms of the liberty they purchase—ought to be deeply concerned
by the claim that the liberty to exercise one’s rights is rightly circumscribed by others’ wrongs.
While such a claim does not imply a conflict of rights of any traditional sort,® it is perversely
paradoxical. It implies that wrongdoers, by their wrongdoing, acquire rights that others should
abandon actions that they (otherwise) have rights to do. While one does not have a right to do
what others have rights that one not do, one acquires a right that others abandon their rights when
one does what one has no right to do. In short, the perpetration of a wrong trumps the exercise of
a right. Thus, while rights do not conflict, they shrink. Such a thesis surely offends intuitions that

the justifiable uses of one’s time, labor, and property ought not to be thought relative to the



unjustifiable uses to which those resources might foreseeably be put by slubberdegullions and

shirkers.

It is the principal project of this chapter to explore whether a non-utilitarian justification can be
given for tort law’s willingness to impose liability on those whose sole wrongdoing is in acting
on the assumption that others will act rightly. More specifically, the question that it raises is: To
what extent can those who defend a corrective justice theory of tort law, and who define what
constitutes a wrong deserving of correction as a deontological rights violation, make moral sense
of obligations to refrain from actions that would be permissible were it not for others’ rights

violations?

In Section 1, I shall map the theoretical and doctrinal contours of the puzzle. | shall begin by
demonstrating both the intuitive plausibility of the thesis that others’ wrongdoing bears on what
we can morally do, and the reductio ad absurdum that defeats a general defense of that thesis. |
shall then briefly describe a number of doctrines that reveal the breadth and depth of tort law’s
commitment to imposing liability on persons who fail to modify their otherwise legitimate

activities in light of others’ foreseeable wrongdoing.

In Section 11, I shall explore circumstances in which it is plausible to maintain that there is an
agent-relative, categorical duty to avert the harmful effects of others” wrongdoing. As shall
become clear in this section, the myriad circumstances in which American tort law requires us to
guard against others” wrongs far surpass those in which a viable deontological moral theory

would impose such a duty. If corrective justice demands redress only in instances in which



persons have violated deontological duties (and thereby infringed others’ correlative rights), then
corrective justice seemingly does not account for, nor can it permit, the imposition of liability on
those who fail to avert others’ wrongs in circumstances in which deontology permits such a

failure.’

In Section 111, I shall take up a final non-utilitarian explanation of tort law’s more extensive
requirements. As | suggest, while many instances in which tort law requires us to guard against
wrongdoers are not instances in which we are deontologically obligated to do so, they may
nevertheless be instances in which it is supererogatory of us to do so, or suberogatory of us to
fail to do so. If our best aretaic theory makes it obligatory of us to cultivate virtues (and suppress
vices) that, in turn, require us to do supererogatory deeds (and refrain from suberogatory deeds),
then our best explanation of tort law may be that it is in fact in the business of coercing virtue
and eliminating vice. As this is likely to be an unpalatable normative ideal to those who embrace
a liberal theory of the state, such an explanation may fail to compete with the utilitarian theory

that otherwise appears to be without a challenger in explaining tort law’s rigorous requirements.

I. THE PUZZLE

Unsurprisingly, utilitarians are puzzled by the suggestion that there is something puzzling about
requiring persons to take into account the likely wrongdoing of others when deciding on what to
do. If the Utility Principle dictates that tort doctrines should be formulated so as to induce the
cheapest cost avoider to take precautions, then it surely sanctions the imposition of liability on

those who refuse to take cost-efficient precautions against others” wrongdoing. Such a



conclusion is at home with other (troublesome) lessons of utilitarianism. As Kenneth Simons
points out, inasmuch as utilitarianism requires us to weight the interests of others as highly as we
weight our own when calculating what will maximize the satisfaction of interests, it sometimes
requires a victim to rescue a tortious injurer.® Yet it is precisely these sorts of implications that
have prompted critics to level the well known complaint that utilitarianism demands too much of
people.? Its uncompromising insistence that we aggregate interests before maximizing their
satisfaction implies that people should transfer their time, talents, and wealth to those who could
put such resources to higher or better uses. One’s liberty is a function of, and hostage to, others’
need for it. In contrast, it is tempting to think that for all its rigor, a deontological moral theory
guarantees us an inviolable sphere of liberty. By virtue of being both agent-relative and
categorical, deontological obligations are uncompromising: They cannot be violated in the name
of good consequences. But it is in their uncompromising nature that one finds a promise of
liberty unavailable in consequentialist ethics: So long as one is not violating any agent-relative
obligations, one may pursue one’s own projects, even if by so doing one does not maximize good

consequences.'® One must keep one’s own moral house in order but one need not tidy up others’.

There is a host of cases, however, that try the claim that one need only keep one’s own moral
house in order. Such cases suggest that the scope of one’s rights is determined not only by
others’ rights but also by others’ wrongs. It is surely blameworthy to step out in front of a
speeding car; to place one’s children in the care of a known child molester; to give one’s car keys
to a friend if one knows he will drive drunk; to run up debts when one knows that one’s own
creditors will fail to pay their bills, leaving one unable to pay one’s own; and to entrust one’s

legal affairs to a lawyer who has been disbarred.



In each of these cases, one acts wrongly by assuming that others will act rightly. Such cases
collectively demonstrate that it can be wrong to stand on our rights; that it can be negligent to
expect that others will act non-negligently; that one is not entitled to assume the best in others;
that one is not justified in merely keeping one’s own moral house clean. Utilitarianism readily
accounts for such conclusions, and if a deontological moral theory cannot, then so much the

worse for deontology.

Yet while slippery slopes are rarely as slippery as they appear, one cannot posit a duty to avert
others’ wrongs without coming perilously close to demanding the same sacrifices that are
exacted by utilitarianism. To say that one must take precautions against the foreseeable
wrongdoing of others when one can easily do so is to say that it is negligent to go for a Sunday
drive (for surely one can anticipate that, by so doing, one will unnecessarily place oneself in the
path of a negligent driver). It is to suggest that it is culpable to take a stroll through Central Park
at dusk (for one certainly knows that one is likely to be mugged). And it is to imply that the
woman who wears a low-cut red dress to a bar can be blamed for her own rape (for she could
clearly anticipate that it would attract a man who would wrongly take it to be an invitation to

rape).

If our liberty is justifiably limited by others’ foreseeable wrongdoing, then our liberty
proportionately decreases as crime increases and the circumstances in which carelessness can
affect others expand. The reductio ad absurdum is clear: On pain of being found wrongdoers

ourselves, we must relinquish our streets and parks to the thugs who threaten them and withdraw



to locked homes within suburban gated communities (until those, too, become so threatening as

to require us to move further and further away).

It appears, then, that there is a continuum of cases that takes us from the patently obvious claim
that one does wrong to step in front of a speeding car to the manifestly absurd claim that one
does wrong to live in New York City. Ranging along that continuum are numerous cases in
which tort law transfers the burden of preventing the effects of wrongdoing from wrongdoers to
those with otherwise innocent projects. Indeed, it is striking how many of the doctrines that
define the prima facie elements of and defenses to intentional, negligent, and strict liability torts
compel findings of liability in instances in which the only wrongdoing with which persons can
be charged is the failure to alter their (otherwise) legitimate activities in anticipation of others’
illegitimate ones. While we cannot survey here all of the many doctrines that do this work, it is
important that we recall enough of them to appreciate just how profoundly indebted tort law is to

the principle that it is wrong to assume that others will do right.

Consider, for example, the central doctrines and defenses in negligence law—the doctrines that
define when persons owe others a duty of care, when persons breach that duty, when persons are
causally responsible for harms that materialize as a result of their breach, and when persons may
avail themselves of the defenses of contributory negligence and assumption of risk. First,
embedded in the doctrines that define when we owe others a duty not to unreasonably harm them
are requirements that we guard wrongdoers against the consequences of their own wrongdoing.
For example, many courts now accord foreseeable trespassers the same duty of care as is owed to

invited guests, forcing property owners to forego otherwise legitimate uses of their property or to



make otherwise unwanted and unnecessary improvements in their property when, by so doing,

they can avert foreseeable harms to intentional wrongdoers.™

Second, the doctrines that define when persons owe others duties positively to aid them (as
opposed to duties not to harm them) also explicitly require persons to mitigate the effects of
others’ wrongs. Courts now require persons who have unique information concerning third-party
wrongdoing (e.g., psychiatrists), or who are uniquely well-situated to take precautions against
such third-party wrongdoing (e.g., landlords), to take affirmative steps to warn or make safe

those who are threatened by it, on pain of liability for harms caused by foreseeable assailants.'?

Third, it is a striking feature of American tort law that both of the tests traditionally employed to
define when the standard of due care has been breached permit findings of negligence when
persons have failed to take precautions against others’ negligence. Of course, as we have already
observed, the Hand Formula is patently utilitarian, and hence, it is unsurprising that its
application makes it negligent for persons to fail to take cost-efficient precautions against any
and all harms (including those caused by wrongdoers).*® More surprising is the fact that one may
well get the same result from the Reasonable Person Test. While the Reasonable Person Test is
often thought to yield different conclusions from the Hand Formula precisely because it licenses
decision-makers to take into account rights and duties to which the Hand Formula is
systematically blind, it also readily permits the conclusion that the Reasonable Person would not
stand on her rights.** It thus licenses adjudicators to declare persons negligent when they refuse

to modify their own activities in anticipation of others’ misbehavior.'



Fourth, the standard test of in-fact causation, which holds that a person is an in-fact cause of any
harm that would not have happened but for her actions, precludes the argument that those who
act indifferently to others’ wrongs do not (in-fact) cause those harms. It is, after all, often easy to

say that but for the creation of an opportunity, no wrongdoing would have occurred.

Fifth, under each of the three principal tests of proximate causation employed by American tort
law defendants may be found to have proximately caused harms to which intervening
wrongdoers have contributed. Consider, first, the “harm within the risk test,” which makes a
defendant’s negligent action a proximate cause of a plaintiff’s harm if the plaintiff’s harm was
within the class of harms whose risk made it negligent of the defendant to act as he did. If third-
party wrongdoing can be a risk that makes (otherwise) innocent activities negligent, then under
this test, actors who fail to avert third-party wrongs can be held to be proximate causes of those

wrongs.

The same can be true under what is called “the foreseeability test,” which requires a court to find
that a defendant’s action was the proximate cause of a plaintiff’s harm if the type of harm
suffered by the plaintiff was a reasonably foreseeable result of the defendant’s action. Inasmuch
as it is often possible to foresee that an action will facilitate another’s wrongdoing, actions that
would otherwise cause harm to no one may be deemed proximate causes of harms perpetrated by

intervening wrongdoers.*

When unadulterated by exceptions, the third common-law test of proximate causation—the

“direct cause test”—does not make defendants causally responsible for third-party intentional



wrongdoing. This test requires courts to find a defendant’s negligent action a proximate cause of
a plaintiff’s injury so long as there are no intervening causes between the defendant’s action and
the plaintiff’s harm.'” Inasmuch as a voluntary human action committed with knowing
appreciation of its consequences constitutes one sort of intervening cause, this test promises to
relieve one of liability for any harm caused by an intentional or knowing intervening
wrongdoer.™® It thus appears to allow one to navigate through life without having to take causal
responsibility for the harms that result when murderers, rapists, thieves, and arsonists seize on

opportunities for wrongdoing that one’s legitimate activities create.

However, there remain two reasons why jurisdictions that apply the direct cause test still force
persons to guard against others’ wrongdoing, on pain of being found a proximate cause of that
wrongdoing. First, like the previous tests, the direct cause test makes defendants a proximate
cause of harms done to plaintiffs via the intervention of negligent third parties.* Second, in a
number of states, courts and legislatures have created exceptions to the general rule that
intentional wrongdoers always function as superseding causes.?’ As | mentioned earlier, traffic
ordinances often prohibit motor vehicle owners from leaving their keys in their vehicles, just
because doing so makes a thief’s job easy,** and courts commonly require “defensive driving,”
on pain of liability for harms caused in part by those one should defend against when driving. It
thus appears that whenever third-party wrongdoing is foreseeable, or at least whenever its
foreseeability is part of the reason a court considers the defendant to have breached the duty of
due care to begin with, all three of our tests of proximate causation permit courts to impose

liability for the results of others’ wrongdoing.



Just as the doctrines that define the prima facie case for negligence require persons to assume the
worst of others, so, too, do the doctrines that define the defenses to a suit for negligence. First, in
jurisdictions that still apply the traditional assumption of risk defense, a defendant can transfer
liability to an injured plaintiff who knowingly and voluntarily encountered the risks of the
defendant’s wrongdoing.?? The application of this defense forces persons to avoid the known

negligence of others on pain of being found to have assumed its risks.

Second, and conversely, in jurisdictions that absorb considerations of assumption of risk into
general comparative negligence analyses,? a defendant cannot altogether bar a plaintiff’s suit by
demonstrating that the plaintiff begged to take the risks of the defendant’s activity. Such
jurisdictions force persons to anticipate and avert the harmful consequences of others’ fully
informed and voluntary risk-taking. If autonomous choices (however unwise) ought to be
respected, it would appear that their consequences ought to rest on their makers rather than on

those who could have thwarted them.

Third, while most jurisdictions now apportion damages in accordance with the comparative fault
of the plaintiff and the defendant (when the plaintiff is also found to have been negligent in
contributing to her injuries), a number of jurisdictions refuse to reduce a defendant’s damages if
he failed to rescue the negligent plaintiff from a perilous condition of helplessness or inattention
when he had a clear opportunity to do so. The so-called “last clear chance doctrine” is the most
pure doctrinal expression of the claim that persons do wrong not to alter their activities when
they both can foresee that their activities will have interactive effects with others’ wrongdoing

and can prevent those effects by altering their otherwise legitimate conduct.?*



The doctrines of tort law that transfer burdens of precaution from wrongdoers to innocents are
not, however, limited to negligence law. There are several doctrines that define the conditions of
intentional tort liability that do similar work. First, for example, while it may seem idiomatically
odd, a defendant is said to “intend” a harmful contact if he simply knows that it will occur as a
result of his actions. The legal meaning assigned to the mens rea of intent opens the door for a
plaintiff to maintain that inasmuch as a defendant knew that her otherwise-legitimate conduct
would interact with a wrongdoer’s conduct in harmful ways, the defendant intended the
wrongdoer’s harm, and so should be liable not only for compensatory damages, but for punitive

damages.”

Second, implicit in the contemporary doctrine of self-defense (as a response to a suit for an
intentional battery or killing) is a set of limitations that require persons to take precautions
against harming the very wrongdoers who are forcing their use of self-defense. First, in many
states, persons are required to retreat from wrongful aggressors when they can safely do so, even
when doing so will require them to abandon their homes, businesses, cars, or property in ways

that impose considerable costs to liberty.

Second, in most jurisdictions the doctrine of self-defense embodies a proportionality
restriction: One is justified in inflicting a harm proportionate to, but not greater than, the harm
threatened, so long as that degree of harm is necessary to defend against the threat.?® The
implication is that in circumstances in which one cannot defend against a harm except by

inflicting a greater one, one must grin and bear it.>” And finally, most commentators agree that a



defendant who positively seeks out an opportunity to use self-defense loses the defense when the
opportunity presents itself.”® These limitations on the self-defense doctrine all require persons to
anticipate and avoid harms to murderers, rapists, and muggers on pain of being liable to such
wrongdoers. Under such rules we not only have to protect innocent persons from the wrongdoing
of others, but we have to protect wrongdoers from harms that might occur to them in the course

of our defending against their wrongdoing.

Third, it is a commonplace that the law allows the use of deadly force to protect persons but not
property. This per se proportionality rule implies that if deadly force is the only means of
preventing a wrongdoer from destroying a beloved heirloom, one must protect the wrongdoer by
letting him destroy the heirloom. This rule further motivates prohibitions or significant
limitations on the use of indirect mechanical means, such as spring guns, to protect one’s home.
In jurisdictions that altogether bar persons from using spring guns,?® a contract killer can recover
damages when a defendant’s spring gun harms him during his attempt to kill the defendant’s
sleeping family! In jurisdictions that allow the use of spring guns only when persons would be
justified in using deadly force directly (i.e., in self-defense),* persons must sacrifice their
property to thieves and vandals when its loss could be prevented only by the (disproportionate)
deadly force of a spring gun. Finally, in jurisdictions that prohibit the use of spring guns by
defendants who use them with the intent to injure trespassers (rather than to deter trespassers),
defendants must forego the use of spring guns altogether when they know (i.e., legally intend)
that wrongdoers will defy warnings and be shot.*! All of these limitations on self-defense and
defense of property thus require innocent persons to take measures to guard their assailants from

harms threatened by their assailant’s own wrongdoing.



Finally, tort law’s willingness to limit our rights by others’ wrongs is nowhere better illustrated
than by contemporary strict liability law for product design and warning defects. Under the
modern approach, the adequacy of both a product’s design and its accompanying warnings is
measured not by the product’s safety when put to its normal and intended use, but by its safety
when misused and abused in foreseeable ways. Product manufacturers are thus explicitly
required to anticipate and avert the wrongful ways in which customers might use their products,
on pain of being found strictly liable for customers” injuries.** And in a number of jurisdictions,
defendants sued under a product liability theory are flatly denied the defense of contributory
negligence, making it impossible for them to escape liability for harms that result from grossly

unreasonable, and even intentionally wrongful, consumer conduct.®

The extensive examples that | have provided should be sufficient to persuade even the most
skeptical readers that American tort law is deeply committed to the principle that persons must
alter their actions in anticipation of others’ wrongdoing. If the many instances in which the law
applies this principle surpass the instances in which our best deontological morality imposes
such an obligation, then we have good grounds for thinking that existing tort law cannot be
morally justified by a corrective justice theory that matches rights of redress to deontological
wrongs. If tort law should seek corrective justice (so defined), then it will take a far-reaching
doctrinal revolution to guarantee that persons are not held liable for others’ wrongs. Let us then
turn to the task of determining whether and under what circumstances a deontological morality

requires us to curtail the exercise of our rights in anticipation of others’ wrongs.



Il. DEONTOLOGICAL DUTIES TO PROTECT AGAINST OTHERS” WRONGS

A. All and Nothing Arguments

1. The Argument for A General Duty to Avert Others’ Wrongs

At one extreme, it might by tempting to postulate that we are each subject to an agent-relative,
categorical obligation to anticipate and avoid others’ wrongs. In keeping with what it means for
an obligation to be both agent relative and categorical, this obligation cannot be violated in the
name of the good consequences that would result from pursuing our own (otherwise) justified
activities without regard to others’ possible wrongdoing. Yet most deontologists are generally
anxious to preserve arenas in which it is fully permissible to act so as to maximize good
consequences. They generally view deontological maxims as means of trumping otherwise
legitimate consequential calculations. On this view of deontology, the principal payoff of
categorical maxims is their ability to define and patrol the borders of legitimate consequential
justification.®* If this is the best understanding of deontological maxims, we must be wary of
defining deontological obligations so broadly that they will prohibit consequentially justified

actions in a great many circumstances.

Deontologists who would claim that we are each subject to a general categorical obligation to
anticipate and avert others” wrongdoing would thus invite several alternative charges. First, they
could be properly accused of being closet consequentialists, claiming deontological status for
case-by-case consequentialist conclusions. Second, they could be criticized for positing agent-

relative, categorical obligations in circumstances in which the violation of those obligations



would indeed appear justified when more good is done than harm. Finally, they could be charged
with the same philosophical offense of which consequentialists appear guilty: namely,

requiring too much of us by calling upon us to abandon our projects at any time when, by so
doing, we might avert the results of others” wrongdoing. In the face of these objections, there
appears little promise in the argument that our best deontological theory embodies a general
requirement that persons prevent the harms threatened by others’ interactive wrongdoing

whenever they have the means to do so.

2. The Argument against Any Duty to Avert Others” Wrongs

At the other end of the spectrum, it appears equally unpromising to maintain that a deontological
moral theory would never require us to act in anticipation of others’ wrongs. Initially, it may be
tempting to think that deontological rights (and the correlative duties they impose) logically
entail substantive liberties. By traditional analysis, if | have a duty not to do act A, then others
have a right that | not do act A. If others have a right that | not do act A, then one might plausibly
think that, on pain of contradiction, they have a right to act on that right—that is, to act on the
assumption that | will do what they have a right that | do, namely, refrain from doing act A. But,
of course, this does not follow. That others have a right that | not do act A is fully consistent with
their having a duty to prevent me from doing act A. That is, others may both have a right that |
not do act A and an obligation to anticipate and avert the consequences of my violating their
right by doing act A. Thus we cannot derive the conclusion that one need not anticipate and
guard against others’ wrongs from the sheer fact that one has a right that others not do wrong.
Deontologists are thus not conceptually committed to, nor can they conceptually vindicate, the

thesis that it is immoral to cast upon persons a duty to avert the wrongs of others. Those hoping



that logic alone would extract libertarianism from deontology will be sorely disappointed. Those
worrying that a deontological theory might commit them to saying that a pedestrian does no
wrong in stepping in front of a speeding car or that a doctor does no wrong in returning a

battered child to her abusers need have no fear.

Our question, then, is whether deontologists can carve out a middle ground between the
unsustainable claim that everyone must always avert foreseeable wrongdoing by others and the
untenable claim that no one must ever do so. Does deontology have the philosophical
wherewithal to identify principled moral distinctions that allow us to assert both that one cannot
send one’s children home with a drunken friend and that one can live in a crime-ridden
neighborhood? In what follows, | shall work through a set of moral factors that help to map this
sought-after middle ground between cases in which we have duties to anticipate and guard
against others’ wrongs and cases in which we do not. That all of these factors do work reveals
that there is no elegantly simply solution to the problem—no single formula that will parse
between cases in which persons are deontologically obligated to avert others” wrongs and cases

in which they are not.

B. Principled Limitations on a Limited Duty to Protect against Others’ Wrongs

1. Completed Wrongs, Unstoppable Wrongs, and Future Wrongs
Suppose that someone wrongly fills a swimming pool with water. It would seem that those who
arrive on the scene must act on their knowledge that the pool is full rather than on their right that

the pool be empty. Were a non-swimmer to jump into the pool, insisting that it should be empty



while seeing clearly that it is not, we would judge him a wrongdoer, notwithstanding the fact that
his wrongdoing is a product of another’s previous wrong. Similarly, were someone to step
knowingly in front of a negligently loosed arrow, insisting that he has an unfettered right to tread
that path, or to set out across a desert with a canteen that he saw emptied by his enemy, we
would say that he failed to appreciate how what he had a permission to do has been affected by

what has already been (wrongly) done.

To say this is to say that when another’s wrongdoing is complete, it changes the baseline against
which others’ actions are measured. It effects alterations in the world that, for those who follow,
are morally equivalent to those effected by Mother Nature. Just as one must take reasonable
measures to determine the existence of, and take precautions against, slippery roads, fallen trees,
poison ivy, and blinding blizzards, so one must take similar measures to assess and take
precautions against hazards created by others’ already completed wrongdoing. Were we to think
otherwise, we would invite a reductio ad absurdum that would imply that we could now act as if
wrongs had never been perpetrated by previous generations. If, without the bureaucratic mistakes
that contributed to the Great Depression, my family would have had considerable wealth, and if,
without others’ mismanagement, | would have inherited an even greater sum today, then I do no
wrong today in writing checks in the millions, notwithstanding the fact that | have only

hundreds.

If the hazards created by completed wrongdoing are morally equivalent to the hazards created by
natural forces, then this goes some distance towards explaining a subset of tort doctrines that

force us to avert the consequences of others’ already-completed negligence. It explains, for



example, why, under the last clear chance doctrine, one must take reasonable means to discover
and avert harms to wrongdoers whose own wrongdoing has left them helpless.® If a drunk is
passed out in the middle of an intersection, one does not get to run over him because he should
not be there.* It further explains particularly compelling applications of the contributory
negligence and the traditional assumption of risk doctrines. If one’s house is ablaze from fires set
by an arsonist, it is surely contributorily negligent to go on ironing just because it should not be
so. And if an expert skater sees clearly that an ice rink was negligently made too hard, he surely

assumes its risks when he steps out onto it.*’

That we must take reasonable means to avert the consequences of others’ completed wrongdoing
challenges us to specify when wrongdoing is complete. In a number of the above cases it appears
clear that at the time the plaintiffs confronted the hazards created by the defendants, the
defendants were unavailable to eliminate them (e.g., the arsonist had fled, the drunk was
unconscious). They had done the last actions necessary to create hazards and were unavailable to
do further actions to reverse the perilous conditions they created. One might, then, conclude that
we have limited duties to anticipate and avert harms caused by hazardous conditions created by

wrongdoers who are no longer available to avert the harms themselves.

Such a criterion, however, would appear unduly narrow. Available wrongdoers who could
prevent their hazards (say, by refilling the canteen or emptying the pool), but who harbor
intentions not to do so appear to create hazards that are, for all practical purposes, equally
complete. Since they will not, in fact, act to eliminate the hazards that they created, the hazards

appear to be permanently embedded in the fabric of the world in a way that forces others to



negotiate around them. We thus might define completed wrongs as hazardous conditions
wrongly created by persons who are no longer physically available to avert the harms threatened

or who harbor existing unconditional intentions not to do so.*

But it is plausible to think that even this criterion is too narrow. Consider the case of the
pedestrian who steps in front of a speeding car that cannot be stopped before hitting him.
Suppose he argues that while he saw that the car was speeding and knew that it could not stop in
time, he is entitled to recovery because if it had been going at the required speed, it would have
been able to stop. Here the defendant-driver’s negligence is not complete in the sense specified
above. The defendant is physically available to take measures to avert the harm (i.e., to step on
the brake) and he clearly intends to avert the harm (which is why he steps on the brake).
Nevertheless, he simply cannot avert the harm: his negligence is irreversible. If persons have
obligations not to step in front of speeding cars, and not to jJump into swimming pools that cannot
be drained before they drown, then we must think that completed wrongs include wrongly
created conditions that cannot be reversed by the wrongdoers who created them, however much
they may try and however well-intentioned they may become upon realizing the peril they have

created.

We must be wary, however, not to extend our criteria of completed wrongs so as to invite the
reductio ad absurdum that we encountered in Section |. We do not want to say, for example, that
muggers and rapists who roam Central Park, or drunk drivers who threaten our roads, are
themselves “completed wrongs,” such that we wrongly fail to avert their harms by taking a walk

through the park or a drive to the grocery store. That a rapist conditionally intends to rape if



given the opportunity does not make the rape an already-existing wrong. And that the drunk
driver suffers from a condition that makes harms to others more likely does not, as yet, make the
drunk driver a force analogous to an avalanche or mudslide. The rapist has yet to form the last
intention and to do the last act necessary for raping a particular victim. The drunk driver has yet
to make the last misjudgment and do the last act necessary for actually creating a highway
hazard. In neither of these cases, then, would it be appropriate to claim that subsequent actors
should act as if the wrongs in question were either irreversible by the wrongdoers or already

occasioned.

This final lesson is important. In the majority of negligence cases in which tort law imposes a
duty to avert the wrongs of others, those wrongs have not yet been completed, at least if our
criterion of completed wrongs is best specified as | have done. If a farmer may not stack his flax
on his own land where it might catch a spark from a negligently operated railroad, this cannot be
because the railroad’s future sparks already exist and are now uncontrollable by the railroad. If
under the last clear chance doctrine drivers have to avert harms not just to helpless pedestrians
who are in the street but to negligently inattentive pedestrians who are about to step out into the
street, this is not because such pedestrians’ future presence in the street is as inevitable as that of
a rolling ball. And if it is wrong for a toy manufacturer to sell checkers sets to parents without
warning that their pieces create choking hazards for young children, it must be for reasons other
than that the future negligence of parents in giving the sets to their two-year-olds can be said to
be history before it happens. There may be instances in which persons must guard against rapists,
drunk drivers, railroads that operate without spark arresters, inattentive pedestrians, and careless

consumers, but our explanation of these obligations cannot rest on the claim that such



wrongdoers have completed the creation of hazards that are now a given part of our world, akin
to icy roads and rattlesnakes—hazards which we must naturally take reasonable measures to
discover and avoid. We must thus look elsewhere for reasons to think that we have duties to

anticipate and avert wrongdoing that is yet to happen.

2. Harms to Self, Harms to Wrongdoers, and Harms to Innocents

The many tort doctrines that require us to act in anticipation of others’ wrongdoing appear
indifferent to the identity of the party threatened by that wrongdoing. In some cases, we are
required to protect ourselves from others’ wrongs (as when we would be deemed contributorily
negligent for not looking both right and left when crossing a one-way street); in others we are
required to protect innocents from intervening third-party wrongdoing (as when dram shops are
held liable for harms done by inebriated customers, or car owners who left keys in their vehicles
are held liable for injuries caused by thieves in high-speed getaways); and in still others, we are
required to protect wrongdoers themselves from the consequences of their own wrongs (as when
we are held liable for failing to take the last chance to avoid injury to inattentive actors, or for
failing to retreat from intentional aggressors, or for using force disproportionate to the force with
which we were threatened by an aggressor, or for failing to protect consumers from their own
product misuses). But it would seem that the duties that we owe to ourselves, to wrongdoers, and
to innocents are considerably different, and that these differences ought to be reflected in the

law.>®

Consider the following hypothetical. X knowingly steps in front of Y’s speeding car under

circumstances in which it would not be negligent to step into the street but for Y’s speeding.



When X'is hit by Y, X sues for his physical injuries, and Y countersues for damage caused to his
car. It would appear that X should be liable for his own injuries, on the grounds that he assumed
the risk of Y’s negligence, but X should not be liable for Y’s injuries, on the grounds that Y was
a wrongdoer in bringing about his own damage. Now suppose that when X knowingly steps out
in front of Y’s car, he has a blind man on his arm who knows nothing of Y’s negligent driving.
When the blind man sues X for being hit by Y, should X be held liable for his injuries? In the
following subsections, we shall explore how the identity of the beneficiary of the duty to avert

others’” wrongs alters the scope of that duty.

Duties to self. To begin, recall the implications of positing a deontological obligation: One is
categorically prohibited from violating that obligation even when one’s violation would result in
a net gain of good consequences. It would seem, however, that one may risk oneself to achieve
benefits that one would not be entitled to achieve by risking innocent others. One may climb into
the “death zone” of Himalayan peaks in which the risk of death is one in ten, but one may not
achieve an equivalent thrill by driving in a manner that subjects others to a one-in-ten risk of
death. One may justifiably play the version of Russian Roulette that has each player put the gun
to his own temple, but one may not play the version that has each player put the gun to his
neighbor’s head. And if the only threats that one were to invite by leaving one’s keys in one’s
car, or one’s home unlocked, were threats to one’s self and one’s own property, then it would
seem that one should be at liberty to calculate whether the costs of such threats are outweighed
by the benefits of foregoing a “fortress-like” existence.* In short, it would seem that we should

resist the claim that we owe ourselves a deontological duty to avert wrongs that we can anticipate



will come our way from others, for it appears that we are justified in violating such a duty when

we conclude that the benefits outweigh the costs.**

Notice, however, that the existence of this moral permission (i.e., the absence of any moral duty
to oneself and thus of any moral wrong when one risks oneself for good consequences) does not
free us from a kind of legal liability. Under the traditional common-law doctrine of assumption
of risk (and the modern comparative negligence approach that absorbs that doctrine), any losses
we suffer are not recoverable from the wrongdoer whose wrong we failed to avoid. That such
legal liability is not based on any breach of a deontological duty on our part generates a real
puzzle. How can it be moral to force those who permissibly confront risks generated by others’
impermissible actions to bear the costs of those risks when they materialize? A deontological
moral theory appears to be without an answer. | shall argue in Section 1V, however, that before
we concede defeat to utilitarianism on this point, we would do well to consider an answer
provided by aretaic theory: It is supererogatory (virtuous) not to assume certain risks, or
suberogatory (vicious) to do so, and legal liability is an appropriate response to our failures to

exemplify virtue and suppress vice.

Duties to wrongdoers. Now assume that the party injured is the wrongdoer himself, and the party
sued is a person whose only wrong was a failure to avert the wrongdoer’s actions. In analyzing
the duties that we owe to wrongdoers, it is useful to distinguish between intentional wrongdoers
and negligent wrongdoers. Let us begin with the duties, if any, that we owe to intentional
wrongdoers. Consider the notorious case of the would-be thief who, while trying to gain access

to the defendant’s building, fell through a third-story skylight and sued the defendant for failing



to place metal guard rails around the skylight. Such a case evokes the strongest intuitions that we
do no moral wrong in failing to prevent a wrongdoer’s wrong and that we should bear no liability

for that wrong when it results in harm to the wrongdoer.

Recall, however, that tort law embodies numerous doctrines that require us to forgo our own
protection so as to protect the wrongdoer who threatens us—maost notably, the proportionality
requirement for self-defense. On a consequentialist ethic, of course, it is better that one bear an
unwanted kiss than that one take the life of a person who is big enough and mean enough to
inflict it over any resistance short of deadly force. However, theorists who are not hostage to an
aggregating ethic need not conclude that persons must bear non-deadly threats if they cannot
prevent them with non-deadly force. They can instead maintain that morality embodies an agent-
relative permission to inflict whatever harm is necessary to repel a culpable rights violation,

regardless of the consequences to the aggressor or society.

Do we have reasons to think that our best deontological theory would grant such a permission
rather than a permission to use only proportional force? Many consider the necessity rule
defeated by its prima facie puzzling conclusion that one may Kill to prevent an unwanted tap on
the shoulder. But under such a rule, one cannot kill unless one has, in fact, no alternative means
of defense. Just why should someone permit violations of his bodily integrity by a wrongdoer

who is undeterred by requests, warnings, threats, evasion attempts, and physical struggling?

Deontologists cannot maintain that when one compares the consequences of a tap on the

shoulder with the consequences of a killing, one clearly does the right thing only if one endures



the shoulder tap. One cannot be said to have a right to anything that one is permitted to possess
only so long as the benefits that it provides exceed the harms that its defense imposes on others.
One thus does not have a right to one’s bodily integrity if one must forfeit it to others when to do
otherwise would cause the loss of something more valuable. In short, the proportionality rule, if
indeed best explained as an attempt to maximize the preservation of more important interests
over less important interests, is inconsistent with deontological claims that persons have rights to

their bodily integrity, their property, and so forth.*

Deontologists might maintain, however, that the proportionality rule need not reflect any illicit
utilitarian calculus. They might argue that it is logically implied by a particular sort of
deontological view—the view that all rights are not of equal weight; rather, some rights are very
important, while others are relatively trivial. On this view, while the most trivial right cannot be
violated in the name of good consequences, it can be trumped by a more weighty right. Such a
view would allow deontologists to argue that while a culpable aggressor has a right to bodily
integrity which is forfeited when he aggresses against an innocent person, he also has a right to
life that is not forfeited unless and until he threatens another’s right to life (or other similarly
weighty right). Having similar rights, a victim may use non-deadly force to protect against a non-
deadly attack, but she may not resort to deadly force unless and until she is threatened with death

(or the violation of a right as weighty as the right to life).

Now imagine, however, that a culpable aggressor makes it his plan to molest one hundred
persons, all of whom are unable to defend against him except by use of deadly force (they are all,

shall we suppose, sufficiently physically handicapped that the only means by which each can



viably prevent an attack is by squeezing the trigger of a gun). Can any one of them use deadly
force to repel the aggressor’s non-deadly attacks? It might be tempting to argue that even on the
above view of rights, according to which the aggressor’s right to life individually trumps each
innocent person’s right to bodily integrity, his Killing is justified because the sum of his victims’

(individually lesser) rights trumps his right to life.

To say this, however, is to give up deontology for a version of rights consequentialism. It is to
suppose that rights can and should be aggregated and maximized.*® In the above case, since the
cumulatively more important rights of the many can be protected by sacrificing the rights of one,
a rights consequentialist will countenance the use of deadly force to repel (a large number of)
non-deadly rights invasions. But deontologists are not rights consequentialists. One is obligated
under the maxims of deontology not to violate rights; one is not obligated, nor is one permitted,
to minimize rights violations by committing rights violations. Hence a deontologist is unable to
argue that cumulative rights violations by an aggressor employing nondeadly force will
eventually justify the use of deadly force against the aggressor when no other means of defense
is available. Thus any deontologist who assigns greater weight to a culpable aggressor’s rights
than she assigns to the rights of innocent persons must tolerate the conclusion that an aggressor
may prey on an endless number of innocent persons without facing justified resistance, so long
as he targets persons who are stopped from defending themselves by the fact that their only
effective means of defense would unjustifiably violate the more weighty rights of the aggressor.
In short, so long as an aggressor is clearly going to deliver only unwanted touches and nondeadly
blows to bed-ridden nursing home patients, he cannot be shot. And if an abusive husband has

made both escape and all lesser means of defense impossible, an abused wife must endure his



endless beatings so long as she knows that no one of them is likely to result in death or grievous

bodily injury.

Since | find such conclusions unpalatable, I am inclined to think that our best deontological
theory would not require us to forego the protection of our own rights so as to safeguard culpable
wrongdoers. Such a conclusion is not without troubling implications. Does it imply that persons
should be able to use deadly force to repel not only violations of their bodily integrity but also
violations of their other rights—say, their rights to property or their rights against defamation? If
the rights of wrongdoers are trumped by the rights of innocents, then it would appear that one
may Kill to defend against someone taking a paper handkerchief if no other means of defending
against that theft are available. Yet deontology need not adopt a proportionality rule to withstand
this reductio. Rather, our rights to defend our persons and property against aggressors can
plausibly embody exceptions for de minimis violations: We may Kkill to prevent another from
stealing our Picasso but not to prevent him from stealing a petunia from our front garden. | do
not propose to pursue here what counts as a de minimis violation beyond suggesting that, in light
of the above discussion, our best test of such a violation may be as follows: A de minimis

violation is a violation whose indefinite repetition fails to justify a person in using deadly force.

Consider, now, cases that raise the question of whether we are morally required to alter our
actions so as to protect negligent wrongdoers, rather than intentional wrongdoers, from the
consequences of their own foolishness. If a hardware store owner knows that the customers who
buy Sterno from her store are drinking it rather than using it as a source of heat, does she breach

a moral duty by selling it to them? If the manufacturer of an electric knife can foresee that a



consumer might use the product to trim his toenails (and thereby his toes) does the manufacturer

have a duty to engineer the product so as to prevent such misuse?

The best answer is derived from a clear understanding of the proper object of a deontological
duty. Deontologists disagree about whether deontological maxims are aimed at motivations,
deliberations, intentions, attempted actions, or completed actions. | have elsewhere argued that
only the last view can be sustained—that is, that deontological wrongs consist of causally
complex act types (killings of innocents, rapes, thefts, etc.); they do not consist of particular
mental states concerning such act types (intentions to kill innocents, deliberations about killing
innocents, negligence vis-a-vis innocents, etc.). The mental state with which a person does a
wrong determines his culpability but it does not affect whether or not what he does is wrong.
Thus one can culpably do wrong, non-culpably do wrong, culpably do right, and non-culpably do
right, where what is right and wrong is specified by obligations and permissions concerning

causally complex act types.**

If wrongdoing is distinct from culpability in the way | have described, then whether the store
owner does wrong in selling Sterno to her customers is independent of whether she knows that
they will drink it. We must be prepared to say that it would be wrong (albeit non-culpable) for
her to sell Sterno to customers who, unbeknownst to her, substitute it for liquor. If the selling of
Sterno to a customer who drinks it and dies constitutes a killing of that customer, then | take it
that there is little difficulty in concluding that it is a wrong—albeit a non-culpable wrong—if the
store owner had no notice of such a possible consequence at the time of the sale. But to sustain

the thesis that the store owner killed the customer when she sold him the Sterno, one must



contend that the customer’s own actions did not render the store owner’s actions non-proximate
to the customer’s death. Under tort law’s direct cause test of proximate causation, which exempts
intervening negligent acts from the category of intervening causes, it is certainly true that the
customer is not a paradigmatic “free, voluntary intervening actor”: He does not drink the Sterno
in order to commit suicide. But he is clearly sufficiently autonomous to be his own keeper: He is
not a child whose inabilities justify paternalistic intervention, as demonstrated by the fact that the
state does not intervene to protect such persons from their own cognitive and volitional
limitations in the way that it does with orphaned children. If we do not think persons good
candidates for state paternalism, it is hard to say why private parties should bear the burden of

exercising private paternalism on their behalf.

We are now in a position to hazard the following conclusions. A person, A, does wrong in failing
to alter her actions so as to protect a negligent third party, B, from self-injury if, but only if, B’s
injury can be thought to be a killing or battery by A. A’s actions constitute a killing or battery of
B only if B’s intervening actions reflect a lack of autonomy on B’s part that justifies the kind of
paternalism generally reserved for children. On pain of indefensible condescension, we are not
justified in declaring everyone who stupidly risks himself sufficiently childish to merit the
treatment of a child; indeed, as a general matter (but with notable exceptions for the insane,
senile, and severely retarded), only children are sufficiently child-like to merit treatment as
children. Therefore, in most cases in which persons could alter their conduct to protect negligent

persons from self-injury they have no duty to do so.



